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This matter is before this Court on the Provisional Notice of Transfer of Claim
(“Notice”) filed by Gerrit M. Pronske and Gerrit M. Pronske, P.C. pursuant to Rule
3002(e)(2) of the Federal Rules of Bankruptcy Procedure. Clay Capital Corporation
(“CCC”) filed a Response and Objection to the Notice filed by Pronske in which it objected
to the transfer of its claim to Pronske. A hearing was held on June 26, 2003.

Jurisdiction

The Court has jurisdiction over this matter under 28 U.S.C. § 1334(b). Thisis a core

proceeding pursuant to 28 U.S.C. § 157(A), (B) and (O).
Background

On or about April 3, 1998, Clay Capital Corporation (“CCC”) filed its Proof of Claim
in the bankruptcy case of Altman Nursing, Inc. (the “Debtor”) in the amount of $1,014,225
(the “Claim™). Pronske represented CCC in connection with its claim and interests in this
bankruptcy case, which included filing CCC’s proof of claim. The fees billed by Pronske

to CCC during the course of his representation totaled $24,358.83. CCC paid $17,500 of the

fees but failed to pay the remaining $6,858.83. These fees remained unpaid for several
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years despite numerous letters sent by Pronske to CCC requesting payment.
On February 20, 2002, Pronske filed a lawsuit against CCC, styled Gerrit M. Pronske

and Gerrit M. Pronske, P.C. vs. Clay Capital Corporation, Cause No. 02-02335-E (the

“Lawsuit”), in the County Court at Law No. 5, of Dallas County, Texas (the “State Court”).
Several months later, on June 21, 2002, Pronske filed a Motion for Substituted Service,
requesting an Order from the State Court to serve process of the Lawsuit by serving CCC’s
corporate office in New York by certified mail, or by serving CCC’s president, Avi Dan
(“Dan”) at his known fax number. On June 22, 2002, the State Court entered the Order
directing service as requested in the Motion for Substituted Service.

On July 1, 2002, prior to the service on CCC by Pronske of the Lawsuit, the Trustee
in this bankruptcy case filed her Final Report and Proposed Distribution which indicated she
was proposing to pay $203,229.05 on CCC’s claim. On July 5, 2002, Pronske sent a letter
to CCC and Dan, which letter was received by CCC and Dan, notifying them that CCC had
been sued. Pronske then served the Lawsuit in the manner prescribed by the Order
Substituting Service, requiring either receipt of a “green card” or an errorless fax
transmission report. Both means of service prescribed by the State Court were effected:
the “green card” shows proof of service to CCC’s New York office, and the fax transmission
report shows receipt of the 55 page fax transmission by Dan. There is no dispute in this case
that CCC and Dan received service and were aware of the Lawsuit. Dan did not appear at
the hearing on this matter, and CCC did not offer evidence that rebutted Pronske’s evidence

that service had been made.!

I'CCC does assert that Pronske should have served or notified Robert Tobey (a
Dallas lawyer who has, from time to time, also served as counsel for CCC and, perhaps,
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On July 22,2002, the Texas State District Court rendered a Default Judgment against
CCC in the Lawsuit in favor of Pronske in the amount of $6,858.83, plus simple interest at
10% per annum from July 22, 2002 until paid, plus attorneys’ fees and expenses in the
amount of $3,887.00, plus court costs in the amount of $613.94 (the “Judgment”). Pronske
notified CCC of the entry of the Judgment. On August 9, 2002, the state court signed a
Turnover Order directing turnover of the Claim (among other things) to the Dallas County
Constable for disposition, and granting additional attorneys’ fees to Pronske in the amount
0f $1,500.00 (the “Turnover Order”). CCC has not filed any pleadings with the State Court
attempting to set aside the Judgment or the Turnover Order.

On September 3, 2002, the Dallas County Constable conducted a sale of the property,
including the Claim, as directed by the Turnover Order and a Writ of Turnover. According
to the evidence offered by Pronske, The Dallas County Constable provided notice of the sale
to CCC and Dan on August 21, 2002. CCC did not call a witness or offer any evidence to
the contrary.

The Dallas County Constable Sale was regularly conducted under Texas law. CCC
has not alleged that the Dallas County Sale was improperly conducted and has never made
an attempt to invalidate the Sale. Pronske was the successful bidder at the Dallas County
Constable Sale for the property. He purchased the claim for $3,500. The proceeds of the
sale were applied to the outstanding balance of the Judgment. Because of the bid price, a

deficiency balance remained owing on the Judgment after application of the sales proceeds.

Dan) of the Lawsuit. However, Tobey was not at any time counsel for CCC or for Dan in
any fee dispute with Pronske, and Tobey was not called as a witness for CCC or Dan to
establish otherwise.
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